From E Randol Schoenberg 28 April 2008 


Dear friends,

Sadly, the Austrian Supreme Court last week rejected our attempts to correct the arbitration ruling denying the return of the Klimt painting “Amalie Zuckerkandl” to the heirs of Ferdinand Bloch-Bauer.  

In a nutshell, the facts are as follows.  Ferdinand Bloch-Bauer owned the painting in 1938 when he fled Austria at the time of the Anschluss.  In January 1939, the painting was still in his home at the time of an inventory of his collection.  Ferdinand survived the war in Zurich and neither he nor his heirs ever recovered the painting.

You would think this would have been a most easy case for returning a painting that is now in the Belvedere, Austria’s federal museum.  But the heirs of the woman portrayed in the painting, Amalie Zuckerkandl, who was herself murdered by the Nazis, muddied the case up by making a claim to the painting.  Amalie’s non-Jewish son-in-law had somehow managed to sell the painting during the war to the dealer Vita Künstler, who many decades later donated it to the Austrian Gallery.  Amalie’s heirs claimed (without evidence) that Ferdinand must have given the painting to their family, after he fled Austria.

Leaving aside the sheer impossibility of this claim — Ferdinand’s entire estate was liquidated by the Nazi lawyer Dr. Erich Führer (with one well-documented exception of a painting by Kokoschka (considered degenerate by the Nazis) that was brought to Ferdinand in Zurich) — it should have been irrelevant, because under Austria’s restitution laws, even gifts and transfers to other persecuted families were considered confiscations (Entziehungen) if it could not be proved that the transaction would have occurred even without the Nazis.  Here there was simply no evidence at all that Ferdinand willingly transferred the painting, and everyone agreed that had he not fled Austria, there was no indication that he would have transferred the painting (which hung in his bedroom).

Nevertheless, the arbitrators (the same ones who had boldly returned the five other Klimt paintings to Ferdinand’s heirs in an earlier award), rejected the claims of both families.  They believed (but of course had no evidence to prove) that Ferdinand must have given the painting to the daughter (!) of Amalie Zuckerkandl.  Therefore, they felt that the transfer away from Ferdinand’s home was not performed in order to confiscate the painting.  They also felt that Amalie’s son-in-law’s sale of the painting was fair and was not a confiscation.

The arbitrators rationalized their impossible decision with a little game of trickery.  They saw that the 1998 art restitution law referred only to transactions that were described in one of the very first restitution laws, the so-called Nullity Act.  In that law, which was followed by a number of further restitution laws, Austria committed to reverse all transactions undertaken against the victims of the Nazis in order to confiscate their property (um zu entziehen).  The arbitrators decided that they should not award the return of the painting unless there was evidence of a transaction that was intended to confiscate property.  Because there was no actual evidence of how the painting had been transferred away from Ferdinand’s home after he had fled the country, the arbitrators felt free to conclude that it was not an ordinary confiscation.  Of course, in making this ruling, the arbitrators had to decide that the various restitution laws that followed the Nullity Act, especially the Third Restitution Law, were not intended to be applied to cases for return of artworks under the 1998 art restitution law.  The Third Restitution Law expressly states that a confiscation (Entziehung) is any transaction made concerning the property of a persecuted person, unless it is proven that the transaction would have occurred without the Nazis, or the owner had freely chosen the recipient of the property and received a fair price.  In other words, the post-war restitution laws recognized that the Jewish victims (having fled or been deported) would ordinarily not have the evidence to prove what had happened to their property, so the ordinary burden of proof was reversed, and it became the burden of the person receiving the property to prove that the transaction was fair and untainted by Nazi persecution.

The Austrian Supreme Court in its opinion does not endorse the arbitrators’ ruling.  Rather, the court held that it could not review the facts or the holding of the case.  But more disconcerting, the Court held that the arbitrators made a plausible decision to interpret the 1998 art restitution law in a way that abandoned the decades-old rule shifting the burden of proof.  The Court spent several pages discussing the possibility, absent from any of the parliamentary discussions or materials, that the parliament might have decided that, because so much time had elapsed, it would be “unfair” to the government to have to prove a proper provenance for the paintings in its collection.  The Court wasted not a word on the unfairness to the victims of the Nazis in shifting the burden onto them after so long a time.  Sadly, after 60 years, the calculation made after the war has been changed.  No longer will transactions undertaken with Jewish property during the war be presumed to be part of the Nazi plan of total expropriation and annihilation.  

The absurdity of the Court’s ruling is apparent also by its own emphasis on the fact that the art restitution law does not afford claimants a private right of action (or a right to participate in the restitution process).  Rather, the 1998 law is an “empowerment law” that merely allows the government to return artworks that were confiscated during the war and never returned.  Yet, with its hyper-narrow interpretation of the 1998 law, the arbitrators and the Court have found that the government intended to tie its own hands.  Rather than afford itself the power to return artworks that would be presumed under long-standing Austrian restitution laws to have been confiscated during the war, under the Court’s interpretation, the government is now PROHIBITTED from returning paintings with dubious provenance.  Remember, the arbitrators were only supposed to determine whether the government COULD return the painting under the 1998 law.  The government had agreed to do so in its arbitration agreement if the arbitrators found that the parameters of the law had been met.  By finding that this painting was outside the law’s parameters, the arbitrators found that the government was not permitted to return the painting — a painting abandoned by a fleeing Jew and never recovered — merely because it could not be proved exactly how the painting was taken away.  A more ridiculous result would be hard to imagine.

The recent decision (in German) can be downloaded at http://www.bslaw.com/altmann/Zuckerkandl/Revision/OGH.pdf .  Our appeal is also available at http://www.bslaw.com/altmann/Zuckerkandl/Revision/Revision.pdf and all of the relevant documents in the case are at http://www.bslaw.com/altmann/Zuckerkandl .  The only English description of the case is in the opinion of Prof. Jonathan Petropoulos at http://www.bslaw.com/altmann/Klimt/Petropoulos.pdf (pages 38-47).
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